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The concept of a patent is rooted in a simple but powerful 
idea, society benefits when human beings are encouraged to 
invent. Throughout history, technological progress has 
depended not only on curiosity and skill but also on the 
willingness of individuals and institutions to invest time, 
labour and resources into solving problems. Invention rarely 
happens by accident. It usually requires sustained effort, 
experimentation and the acceptance of risk. Law steps in at 
this point to create a framework that recognises and supports 
such effort. 

A patent is a legal instrument through which the state grants a 
limited monopoly to an inventor in exchange for the 
disclosure of an invention. This monopoly is not an absolute 
reward. It is a carefully structured incentive. The inventor 
receives exclusive rights for a fixed period, while society 
receives access to new knowledge, which eventually becomes 
part of the public domain. This exchange lies at the heart of 
patent law. 

Unlike ownership of land or physical goods, a patent does not 
arise from possession. It arises from recognition by law. An 
invention may exist in a laboratory or on paper, but it 
becomes a patent only when the state formally acknowledges 
it as such. This distinction is important because it highlights 
that patents are not natural rights. They are statutory rights 
created to serve economic, technological and social objectives. 

Invention and Social Progress 

Every modern society depends on inventions. Medicines, 
machines, communication systems, energy solutions, 
agricultural tools and digital technologies all arise from 
inventive activity. Without a system that encourages such 
activity, innovation would slow down. Inventors would 
hesitate to disclose their ideas if they could be freely copied 
without consequence. Investors would be reluctant to fund 
research if competitors could immediately replicate the 
results. 



 
 

Patent law addresses this concern by offering a temporary 
zone of exclusivity. During this period, the inventor can 
prevent others from making, using, selling or importing the 
patented invention without permission. This exclusivity 
allows inventors and organisations to recover their 
investment and, in many cases, generate profit. At the same 
time, the disclosure requirement ensures that the technical 
knowledge underlying the invention becomes publicly 
available. 

This balance between exclusivity and disclosure distinguishes 
patents from secrecy. Trade secrets rely on concealment. 
Patents rely on openness. By requiring detailed disclosure, 
patent law ensures that technological knowledge is not locked 
away indefinitely. Once the patent expires, the invention can 
be freely used by anyone. In this way, patent law promotes 
cumulative innovation rather than stagnation. 

The Patent as a Policy Instrument 

Patents are often misunderstood as mere rewards for 
inventors. In reality, they are tools of public policy. Through 
patent law, the state decides which kinds of inventions 
deserve protection and which do not. These decisions are 
influenced by economic priorities, social needs, ethical 
considerations and international obligations. 

In India, the patent system has evolved with a clear awareness 
of developmental concerns. The Patents Act, 1970 was 
enacted at a time when access to technology, medicines and 
industrial growth were national priorities. The law was 
deliberately designed to prevent abuse of monopoly power 
while still encouraging genuine innovation. This approach 
continues to influence Indian patent policy today. The patent 
system also reflects choices about what kind of innovation a 
society wishes to promote. For example, certain subject 
matter may be excluded from patentability because it is 
considered part of the common heritage of humanity or 
because granting monopolies in that area would harm public 



 
 

interest. Thus, patent law is as much about restraint as it is 
about protection. 

Monopoly and Its Justification 

At first glance, the idea of granting a monopoly appears 
inconsistent with principles of free competition. Monopolies 
are generally viewed with suspicion because they can lead to 
higher prices, reduced access and market distortion. Patent 
law openly embraces monopoly, but only in a limited and 
controlled manner. The justification lies in the nature of 
inventive activity. Unlike physical goods, ideas can be copied 
easily once they are known. Without legal protection, the first 
mover bears all the costs of invention while competitors enjoy 
the benefits without effort. Patent protection corrects this 
imbalance by temporarily restricting competition. However, 
this restriction is neither permanent nor unconditional. 
Patent rights are subject to limitations, exceptions and 
compulsory mechanisms. They are time-bound and 
territorially limited. They can be revoked if statutory 
requirements are not met. This ensures that monopoly power 
does not become absolute or perpetual. 

In this sense, patent law does not abandon competition. It 
postpones it. Once the patent term expires, competition 
resumes with greater intensity because the invention is now 
freely available to all. The short-term monopoly thus serves 
long-term competitive goals. 

Disclosure as the Core of the Patent Bargain 

One of the defining features of the patent system is the 
requirement of full and clear disclosure. An inventor seeking a 
patent must describe the invention in sufficient detail so that 
a person skilled in the relevant field can reproduce it. This 
requirement ensures that the patent system contributes to the 
growth of technical knowledge. 



 
 

Disclosure performs multiple functions. It prevents vague or 
speculative claims. It allows examiners to assess whether the 
invention is truly new and inventive. It enables other 
researchers to build upon existing knowledge without 
reinventing the wheel. It also ensures transparency and 
accountability. 

In Indian patent practice, the importance of disclosure is 
reflected in both substantive provisions and procedural 
requirements. The complete specification must describe the 
invention clearly and fully. Claims must be supported by the 
description. Any failure in disclosure can lead to objections 
during examination or even revocation after grant. Thus, the 
patent system does not merely reward invention. It educates 
society. India’s approach to patent law has been shaped by its 
historical experience and socio-economic context. For several 
decades, India prioritized access over exclusivity, particularly 
in sectors such as pharmaceuticals and agriculture. This 
resulted in a patent regime that favoured process patents over 
product patents and imposed strict standards for 
patentability. With the integration of India into the global 
trading system, particularly after joining the World Trade 
Organization, the patent framework underwent significant 
changes. Product patents were introduced in key sectors. 
International filing systems were adopted. Examination 
procedures were strengthened. At the same time, safeguards 
were retained to prevent misuse. The Indian patent system 
today reflects a conscious attempt to balance innovation with 
public interest. Provisions relating to compulsory licensing, 
revocation and exclusions from patentability demonstrate 
that patent rights are not absolute entitlements. They are 
conditional privileges granted in pursuit of broader social 
goals. 

Patents and Different Stakeholders 

Patent law affects a wide range of stakeholders. For inventors, 
it provides recognition and economic opportunity. For 
researchers and scientists, it offers a structured pathway to 
translate research into protected technology. For businesses, 



 
 

it creates assets that can be licensed, sold or leveraged for 
investment. For the state, it serves as a tool for technological 
advancement and industrial policy. At the same time, patents 
also affect consumers, competitors and society at large. High 
prices, limited access and strategic litigation can arise from 
patent monopolies. This is why patent law incorporates 
checks and balances. Understanding patents therefore 
requires looking beyond individual rights and examining their 
systemic impact.  A well-designed patent system encourages 
genuine innovation while discouraging trivial or abusive 
claims. It rewards creativity without allowing monopolies to 
undermine social welfare. This delicate balance is central to 
the philosophy of patent law. 

In contemporary economies, knowledge has become a 
primary driver of growth. Intellectual assets often outweigh 
physical assets in value. Patents play a critical role in this 
transformation. They convert technical knowledge into legally 
recognised property, enabling commercial transactions and 
strategic planning. However, this also increases the 
responsibility of the patent system. As patents become more 
central to economic power, the risk of misuse grows. 
Evergreening, patent thickets and strategic litigation are real 
concerns. Patent law must therefore remain responsive and 
principled. India’s patent framework attempts to address 
these challenges through substantive standards and 
procedural scrutiny. High thresholds for inventive step, 
rigorous examination and post-grant mechanisms are 
designed to ensure that only deserving inventions receive 
protection. 

Patentable Inventions under the Patents Act, 1970 

Once the rationale for patent protection is understood, the 
next logical question is straightforward but demanding: what 
exactly can be patented? Patent law does not protect all ideas 
or discoveries. It draws careful boundaries around what 
qualifies as a patentable invention. These boundaries are not 
accidental. They reflect policy choices about innovation, 
public interest and technological progress. 



 
 

Under Indian law, patentability is governed primarily by the 
Patents Act, 1970. The Act does not begin by listing what is 
patentable. Instead, it defines what constitutes an invention 
and then proceeds to exclude certain subject matter from 
protection. This two-step approach ensures that patentability 
is determined not only by novelty but also by suitability for 
legal protection. To understand patents in India, one must 
begin not with procedure, but with definitions and exclusions, 
because these provisions decide who even enters the patent 
system. 

The Statutory Meaning of an Invention 

The foundation of patentability lies in the definition of 
“invention” under the Act. Under Section 2(1)(j) of the Act, an 
“invention” means a new product or process involving an 
inventive step and capable of industrial application. 

This definition establishes three cumulative requirements: 

1. Novelty 
2. Inventive Step 
3. Industrial Applicability 

If any one of these elements is missing, patent protection is 
unavailable, irrespective of effort, cost or commercial value. 

The definition deliberately avoids vague or expansive 
language. It does not reward ideas in the abstract. It insists on 
technical contribution, practical applicability and a degree of 
creativity beyond routine skill. This reflects the principle that 
patents are granted not for mere discovery or speculation but 
for tangible technological advancement. 

Novelty and the Idea of “New Invention” 

Section 2(1) (l) defines a “new invention” as one that has not 
been anticipated by publication or use anywhere in the world 



 
 

before the date of filing. This reflects India’s adoption of the 
absolute novelty standard. 

Novelty means that the invention must be new. In simple 
terms, it must not form part of the existing body of knowledge 
available to the public before the date of filing. This existing 
body of knowledge is often referred to as prior art. Prior art 
includes published documents, earlier patents, public use, 
public demonstrations and any other information that is 
accessible to the public anywhere in the world. Indian patent 
law adopts a global standard for novelty. An invention is not 
considered new merely because it is new to India. If it has 
been disclosed anywhere in the world before the filing date, 
novelty is destroyed. This ensures that patents are granted 
only for genuine additions to global knowledge. Novelty is 
assessed strictly. Even a single prior disclosure can be 
sufficient to defeat a patent claim. This is why inventors are 
advised to maintain confidentiality until a patent application 
is filed. Premature publication, conference presentations or 
online disclosures can have irreversible consequences. 

In examination practice, novelty objections are among the 
most common. Patent examiners compare the claims of the 
application with prior art documents. If all features of a claim 
are found in a single prior art reference, the claim lacks 
novelty and is not patentable. 

Inventive Step: The Core of Patentability 

While novelty asks whether the invention is new, inventive 
step asks whether it is sufficiently inventive. This requirement 
distinguishes genuine innovation from routine improvement. 
Under the Act, (Section 2(1) (ja)) Inventive step is the most 
demanding requirement of patentability and the most 
common ground of rejection. Section 2(1) (ja) defines an 
inventive step as a feature that:  involves a technical advance 
as compared to existing knowledge or has economic 
significance and makes the invention not obvious to a person 
skilled in the art 



 
 

This definition introduces two important ideas: technical 
advance and non-obviousness. A technical advance refers to 
an improvement in technical performance, efficiency or 
functionality. Economic significance refers to practical utility 
that contributes to industry or commerce. Either may support 
inventive step, but non-obviousness remains the decisive test. 

The “person skilled in the art” is a legal construct. This person 
is not a genius, nor is he completely uninformed. He 
represents an average practitioner in the relevant field with 
ordinary knowledge and skill. If the invention would be 
obvious to such a person in light of existing knowledge, it 
lacks inventive step. Indian patent practice places strong 
emphasis on inventive step. Many applications fail at this 
stage. Examiners often combine multiple prior art documents 
to argue that the claimed invention is an obvious combination 
of known elements. Applicants are then required to 
demonstrate how their invention goes beyond routine 
experimentation or workshop improvement. 

Courts in India have repeatedly emphasised that mere novelty 
is not enough. The invention must reflect ingenuity. This 
approach ensures that patents reward meaningful progress 
rather than incremental or cosmetic changes. 

Industrial Applicability: Practical Usefulness 

The third requirement is industrial applicability. (Section 
2(1)(ac)) The requirement of industrial applicability ensures 
that patents are granted only for inventions capable of 
practical use. An invention must be capable of being made or 
used in an industry. Abstract ideas, speculative concepts and 
purely theoretical constructs do not qualify. 

Industry is interpreted broadly. It includes manufacturing, 
agriculture, services and technological processes. The test is 
whether the invention can be practically applied. If the 
invention cannot be worked or has no demonstrable use, it 
fails this requirement. In most cases, industrial applicability is 
easily satisfied. However, problems may arise where claims 



 
 

are drafted too broadly or where the specification does not 
clearly explain how the invention can be implemented. In such 
cases, examiners may raise objections relating to lack of utility 
or insufficiency of disclosure. 

The Role of Claims in Determining Patentability 

Patentability is assessed primarily through claims. Claims 
define the legal boundaries of the patent. They determine 
what is protected and what is not. Even if the description 
explains a useful invention, poorly drafted claims can result in 
refusal or limited protection. Each claim must independently 
satisfy the requirements of novelty, inventive step and 
industrial applicability. During examination, objections are 
raised claim by claim. Applicants may amend claims to 
overcome objections, but amendments are subject to strict 
rules. Claims must be supported by the description. They 
cannot introduce new subject matter. This ensures fairness 
and transparency. The public must be able to rely on the 
disclosure to understand the scope of protection. In practice, 
examiners often scrutinize claims closely. Broad claims are 
more likely to attract objections. Narrow claims may survive 
but offer limited protection. Drafting claims therefore 
requires careful balance. 

Incremental Innovation and Patentability 

One of the most debated issues in patent law is the treatment 
of incremental innovation. Not all inventions are radical 
breakthroughs. Many involve improvements to existing 
technology. Patent law does not exclude incremental 
inventions, but it demands that such improvements 
demonstrate genuine inventiveness. In the context, 
incremental innovations are examined rigorously. The law 
seeks to prevent Evergreening, where minor modifications 
are used to extend monopoly periods. This is particularly 
relevant in sectors like pharmaceuticals. To qualify as 
patentable, an incremental invention must show enhanced 
efficacy, technical advancement or economic significance 



 
 

beyond what was previously known. Mere changes in form, 
dosage or arrangement without substantive benefit are 
insufficient. 

The Burden of Demonstrating Patentability 

The burden of demonstrating patentability lies with the 
applicant. It is not enough to assert novelty or inventiveness. 
The specification must support these claims through clear 
description and, where appropriate, experimental data or 
examples. During examination, applicants may be required to 
explain how their invention differs from prior art and why 
such differences are not obvious. This often involves technical 
argument and careful interpretation of prior references. 
Patent prosecution is therefore an interactive process. It 
requires engagement with the examiner and refinement of the 
application. Understanding patentability criteria helps 
applicants navigate this process effectively. It is important to 
understand that satisfying patentability requirements does 
not guarantee grant. Patentability is a threshold condition. 
Applications must also comply with procedural requirements, 
disclosure obligations and statutory exclusions. Conversely, 
failure to satisfy patentability requirements is fatal. No 
amount of procedural compliance can cure lack of novelty or 
inventiveness. This makes patentability analysis the most 
critical stage of patent prosecution.  

Having examined what qualifies as a patentable invention, it 
becomes equally important to understand what the law 
deliberately excludes from patent protection. Patent law is not 
merely inclusive. It is selective. Certain subject matter is 
excluded even if it is new and useful. These exclusions reflect 
ethical, economic and policy considerations. 

Non-Patentable Subject Matter and Policy Choices 

Patent law is not only concerned with what can be protected. 
It is equally concerned with what must remain free for public 
use. Even when an invention is new, useful and inventive, the 



 
 

law may still deny patent protection if granting exclusivity 
would conflict with broader social or ethical objectives. These 
exclusions are not anomalies. They are deliberate policy 
choices. In India, non-patentable subject matter is primarily 
governed by Sections 3 and 4 of the Patents Act, 1970.  

Section 3 of the Patents Act is one of the most important 
provisions in Indian patent law. It defines subject matter that 
shall not be regarded as inventions, even if they satisfy 
novelty and utility. This section reflects India’s conscious 
effort to prevent misuse of the patent system and to protect 
public interest. 

Discoveries and Abstract Knowledge (Section 3(a) and 3(c)) 

The discovery of a scientific principle or formulation of an 
abstract theory is excluded from patentability. Similarly, the 
mere discovery of any living or non-living substance 
occurring in nature cannot be patented.  The conceptual basis 
is simple: nature and fundamental scientific laws belong to 
everyone. Patent law rewards human intervention, not 
observation. However, practical applications derived from 
such discoveries may still be patentable if they involve 
technical contribution. 

New Forms of Known Substances (Section 3(d)) 

Section 3(d) excludes new forms of known substances unless 
they result in enhancement of known efficacy. This provision 
plays a critical role in India’s pharmaceutical patent regime. 
Its objective is to prevent Evergreening, where patent holders 
attempt to extend monopoly by making minor modifications 
without real therapeutic benefit. The law requires proof of 
enhanced efficacy, not merely improved stability or form. 
Courts have consistently interpreted this provision as a 
safeguard against abuse of patent rights. 

 



 
 

Mere Admixtures and Aggregation of Properties (Section 
3(e)) 

A mere admixture resulting only in aggregation of properties 
of the components is excluded. Patent protection is available 
only where the combination produces a synergistic effect. 
This ensures that simple mixtures or routine combinations 
are not monopolized. 

Methods of Agriculture, Medical Treatment and Business 
Methods (Section 3(h), 3(i), 3(k)) 

Methods of agriculture or horticulture, methods of medical 
treatment and business methods are excluded from 
patentability. The exclusion of medical treatment methods is 
rooted in ethical and public health considerations. Doctors 
must be free to apply best practices without legal constraints. 
Business methods and computer programs per se are 
excluded to prevent monopolization of abstract economic or 
computational ideas. However, technical applications 
producing a tangible technical effect may still be examined. 

Traditional Knowledge (Section 3(p)) 

Inventions that are essentially traditional knowledge or 
aggregation of known properties of traditionally known 
components are excluded. This provision protects indigenous 
knowledge systems from misappropriation and ensures that 
community knowledge is not converted into private 
monopoly. 

Atomic Energy and Absolute Exclusion (Section 4) 

Section 4 excludes inventions relating to atomic energy from 
patent protection. These matters are governed by separate 
legislation and fall within the domain of national security. 
This exclusion highlights that certain technologies are 
considered too sensitive to be governed by private 
proprietary rights. Understanding these exclusions is 
essential because many patent applications fail not due to lack 



 
 

of novelty or inventive step, but because they fall within 
prohibited categories. 

The Philosophy behind Exclusions 

Patent law grants monopoly rights. Any monopoly, even a 
limited one, has the potential to affect access, pricing and 
competition. Therefore, the law must decide where 
monopolies are acceptable and where they are not.  Certain 
types of knowledge are considered part of the common 
heritage of humanity. Others are too abstract or fundamental 
to be owned. Some may raise ethical concerns. Others may 
hinder rather than promote technological progress if 
monopolized. Section 3 embodies these considerations. The 
exclusions under Indian law are often stricter than those in 
some other jurisdictions. This reflects India’s developmental 
priorities and its historical experience with technology access. 
The exclusions under Section 3 and 4 are often tested through 
litigation. Courts play a crucial role in interpreting these 
provisions and ensuring that they are applied consistently. 

Judicial decisions emphasize substance over form. Applicants 
cannot circumvent exclusions through clever drafting. If the 
core of the invention falls within a prohibited category, it will 
not be patentable regardless of how claims are framed. This 
approach reinforces the integrity of the patent system. 

Patent Application Process: From Filing to 
Examination 

Understanding non-patentable subject matter is essential 
before engaging with patent procedure. It informs drafting 
strategy, claim construction and expectation management. 
Applicants who understand exclusions are better equipped to 
prepare compliant applications and respond to examination 
objections. 

Once the boundaries of patentability are understood, the 
patent system moves from theory to action. The process of 



 
 

obtaining a patent is not merely administrative. It is a 
structured legal procedure designed to test the invention 
against statutory standards while ensuring transparency and 
fairness. Each stage of this process reflects the balance 
between the interests of the inventor and the interests of the 
public. In India, the patent application process is governed by 
the Patents Act, 1970 and the Patents Rules. While the Act sets 
out substantive rights and obligations, the Rules prescribe the 
procedural steps and documentation. Understanding this 
process is essential for inventors, researchers and 
professionals because procedural errors can defeat even the 
most meritorious invention. 

Who Can Apply for a Patent? 

The right to apply for a patent is not limited to the inventor 
alone. Indian law recognises that invention often occurs 
within institutions, collaborations and employment 
relationships. Therefore, a patent application may be filed by 
the inventor, by an assignee or by the legal representative of a 
deceased inventor. 

Section 6 of the Patents Act recognises this reality by 
identifying who is legally entitled to apply for a patent. 

Under Section 6, a patent application may be made by: 

 The True and First Inventor 
 The Assignee of The True and First Inventor 
 The Legal Representative of A Deceased Person Who 

Was Entitled To Apply 

This provision establishes an important distinction between 
Inventorship and entitlement. While Inventorship is a 
matter of factual contribution and cannot be altered by 
agreement, entitlement to apply may arise through 
assignment, employment contracts or legal succession. From a 
conceptual perspective, Section 6 ensures that the patent 
system accommodates organised research and commercial 
development without undermining recognition of inventive 



 
 

contribution. This flexibility acknowledges modern research 
realities. Universities, companies and research organisations 
often file patent applications based on assignment 
agreements. However, Inventorship and ownership must be 
clearly distinguished. Inventorship relates to who actually 
contributed to the inventive concept. Ownership relates to 
who holds the rights. Confusion between the two can lead to 
disputes and procedural objections. 

Filing the Patent Application 

The patent process formally begins with the filing of an 
application. This is done using the prescribed forms. The core 
document is the application for grant of patent, which 
identifies the applicant, the inventors, the title of the inventio 
n and basic filing details. 

SECTION 7 governs the making of a patent application. It 
establishes that an application must be filed in the prescribed 
form and manner, accompanied by the prescribed fee. This 
provision connects the substantive law with the procedural 
framework set out in the Patent Rules, 2003. While the Act 
grants the right to apply, the Rules operationalise that right. 

Conceptually, Section 7 reinforces that patent rights do not 
arise from invention alone. They arise only through 
compliance with statutory procedure. Along with the 
application, the specification must be filed. The specification is 
the heart of the patent application. It describes the invention 
in detail and defines the scope of protection through claims. 

Indian law permits two types of specifications: provisional 
and complete.  

SECTION 9 introduces one of the most distinctive features of 
patent procedure: the distinction between provisional and 
complete specifications. 

A provisional specification allows an applicant to secure an 
early priority date when the invention is still under 



 
 

development. It does not require claims and may describe the 
invention broadly. 

A complete specification, on the other hand, must fully and 
particularly describe the invention and disclose the best 
method of performing it known to the applicant. 

From a conceptual standpoint, this mechanism balances two 
competing needs: 

 Protecting early-stage innovation 
 Ensuring full disclosure before monopoly rights are 

granted 

The law permits provisional filings as a strategic tool, but it 
strictly enforces the obligation to file a complete specification 
within the prescribed period. Failure to do so results in 
abandonment. 

A provisional specification may be filed when the invention is 
not yet fully developed. It establishes an early priority date 
and allows the applicant time to refine the invention. A 
complete specification must be filed within the prescribed 
period, failing which the application is deemed abandoned. 

The complete specification must contain a full description of 
the invention, the best method of performing it and claims 
that clearly define the invention. Drawings and an abstract 
may also be required. The quality of the specification directly 
influences examination outcomes and enforcement strength. 

Importance of Claims and Drafting Discipline 

Claims determine the legal boundary of the patent. They are 
not mere summaries. They are enforceable statements of 
exclusivity. Each claim must be clear, concise and supported 
by the description. Poorly drafted claims can lead to 
objections for lack of clarity, lack of support or lack of unity. 
Overly broad claims attract novelty and inventive step 
objections. Overly narrow claims may survive examination 



 
 

but provide weak protection. In Indian practice, claim drafting 
is treated seriously. Examiners often dissect claims element 
by element and compare them with prior art. Applicants must 
be prepared to justify each claim feature. 

Disclosure Obligations and Continuing Duty 

Indian patent law imposes a continuing obligation of 
disclosure on applicants. This obligation is particularly 
significant in the context of foreign filings. 

Section 8 of the Patents Act imposes a statutory duty of 
disclosure on the applicant with respect to corresponding 
foreign patent applications. This provision reflects the 
emphasis placed by Indian patent law on transparency and 
good faith in the patent prosecution process. 

Under Section 8 the applicant is required to furnish 
information regarding applications filed in foreign countries 
for the same or substantially the same invention. The 
applicant must also give an undertaking to keep the Patent 
Office informed of any such applications made subsequently. 
The objective of this provision is not to penalize international 
filing. Rather it enables the Controller to examine the 
invention with a broader understanding of the global patent 
landscape and to assess whether similar claims have been 
examined or rejected elsewhere. Applicants must disclose 
details of corresponding foreign patent applications. This 
requirement ensures transparency and allows the patent 
office to assess the invention in light of global prior art. 
Failure to comply can result in refusal or revocation. This 
obligation does not end at filing. It continues throughout the 
prosecution of the application. Any updates in foreign 
prosecution must be communicated. This reinforces the 
principle that patent rights are conditional privileges, not 
absolute entitlements. 

 



 
 

Inventorship and Supporting Declarations 

Inventorship is a substantive issue with legal consequences. 
Incorrect Inventorship can invalidate a patent. Therefore, 
Indian law requires formal declarations identifying inventors 
and affirming their contribution. Similarly, where an agent is 
appointed to act on behalf of the applicant, authorization must 
be provided. This ensures accountability and clarity in 
representation. These procedural requirements may appear 
technical, but they serve important functions. They prevent 
fraud, clarify responsibility and support enforceability. 

Publication of the Application 

Patent applications are ordinarily published after a specified 
period from the filing or priority date. Publication serves a 
public notice function. It informs society of the invention and 
allows third parties to monitor developments. 

Section 11A introduces the rule of publication of patent 
applications. Under this provision every patent application is 
ordinarily published after the expiry of a prescribed period 
from the date of filing or priority whichever is earlier. 
Publication marks a critical stage in the patent lifecycle. Until 
publication the application remains confidential. After 
publication the invention becomes publicly known though 
enforceable rights do not yet arise. Conceptually this stage 
reflects the patent bargain in action. The applicant begins to 
disclose technical knowledge even before monopoly rights are 
granted. Publication also has legal consequences. From the 
date of publication, the applicant may claim provisional rights. 
However, enforceable rights arise only upon grant. 

Applicants may request early publication in certain 
circumstances. This may be strategically useful where early 
disclosure is advantageous. 

Early publication may be useful where: 



 
 

 The applicant wishes to signal technological leadership 
 Licensing discussions are anticipated 
 Early prior art effect is desired 

However early publication also accelerates public disclosure. 
Applicants must therefore weigh commercial benefit against 
loss of confidentiality. 

Request for Examination 

Filing an application does not automatically trigger 
examination. A separate request must be made within the 
prescribed period. This requirement ensures that the patent 
office examines only those applications that applicants 
actively pursue.   

Section 11B requires a separate request for examination. 

This requirement reinforces the idea that patent protection is 
not passive. Applicants must actively pursue grant. From a 
policy perspective this mechanism: 

 Filters out dormant applications 
 Reduces administrative burden 
 Ensures that examination resources are used 

efficiently 

Without a request for examination no substantive scrutiny 
occurs and the application cannot proceed to grant. 
Examination involves a substantive assessment of 
patentability. Examiners review the application against 
statutory requirements and prior art. They assess novelty, 
inventive step, industrial applicability, clarity, unity and 
compliance with exclusions. 

Request for Examination and Its Timing 

The request for examination must be made within the 
prescribed period. The Patent Rules specify the form manner 
and timeline for making this request. Timing is crucial. Delay 



 
 

may affect enforcement strategy market position and 
commercial planning. Failure to make the request within time 
results in the application being treated as withdrawn. 

This stage marks the applicant’s commitment to subject the 
invention to full legal and technical scrutiny. 

Allocation to Examiner and Scope of Examination (Section 
12) 

Once a valid request for examination is made the application 
is referred to an examiner. Section 12 defines the scope of 
examination. 

The examiner conducts a thorough assessment of: 

 Novelty 
 Inventive Step 
 Industrial Applicability 
 Compliance With Sections 3 And 4 
 Clarity And Sufficiency Of Disclosure 

This examination is not adversarial. It is evaluative. The 
objective is to ensure that only inventions meeting statutory 
standards receive protection. Failure to request examination 
within the stipulated time results in abandonment. This 
underscores the importance of procedural vigilance. 

Search for Anticipation and Prior Claiming (Section 13) 

Section 13 mandates the examiner to conduct a search for 
anticipation by previous publication and by prior claiming in 
earlier patent applications. This statutory search forms the 
backbone of the examination process. The purpose of this 
search is not to guarantee the validity of the patent but to 
assist the Controller in assessing whether the invention lacks 
novelty or has been claimed earlier. Section 13 makes it clear 
that examination is a reasoned administrative assessment, not 
a certification of absolute novelty. Importantly, the Act 
clarifies that no liability arises merely because anticipation 



 
 

was not discovered during examination. This reinforces the 
principle that patent validity may still be tested through 
opposition and revocation proceedings. 

 Role of the Controller (Section 14) 

The Controller plays a central role in patent administration. 
While examiners conduct technical assessment the Controller 
exercises statutory authority. Under Section 14 the Controller 
may require the applicant to amend the application or 
specification to ensure compliance with the Act and Rules. 
This provision ensures that patents granted are not only 
technically sound but also legally precise. 

Opportunity to Be Heard (Section 14 and Section 15) 

Patent law incorporates principles of natural justice. Before 
refusing an application the applicant must be given an 
opportunity to be heard. This ensures fairness and 
transparency. Patent rights have significant economic 
implications and refusal cannot be arbitrary. Hearings also 
serve a practical function. They allow direct clarification of 
technical and legal issues that may not be fully resolved 
through written submissions. 

Refusal of Application (Section 15) 

If objections are not satisfactorily addressed the Controller 
may refuse the application. Refusal signifies that the invention 
has failed to meet statutory requirements. Refusal is not a 
punishment. It is an outcome of statutory scrutiny. The patent 
system is designed to grant rights selectively not generously. 

An application may be refused for reasons including: 

 Lack of novelty 
 Absence of inventive step 
 Non-patentable subject matter 
 Insufficient disclosure 
 Procedural non-compliance 



 
 

Examination represents the heart of patent law. It is the stage 
where abstract claims are tested against legal standards and 
public interest. Patent rights are earned through scrutiny not 
assumed by filing. 

First Examination Report 

The outcome of examination is communicated through the 
First Examination Report. This document is a critical stage in 
the patent lifecycle. It identifies objections and deficiencies in 
the application. Objections may relate to prior art, lack of 
inventive step, unclear claims, insufficient disclosure or non-
compliance with statutory provisions. The report provides an 
opportunity for the applicant to respond, amend claims and 
present arguments. The examination process is interactive. 
Applicants are not expected to accept objections passively. 
They may submit responses, amendments and evidence. 
However, all amendments must comply with statutory limits. 

Responding to Examination 

Responding to the examination report requires both legal and 
technical skill. Applicants must understand the examiner’s 
reasoning and address objections precisely. Arguments must 
be grounded in the specification and supported by technical 
explanation. Mere assertion is insufficient. Amendments must 
not broaden the scope of claims or introduce new subject 
matter. Failure to respond adequately within the prescribed 
time can result in refusal. Thus, examination is not merely a 
formality. It is a rigorous test of the invention and its 
presentation. 

Procedural Discipline and Strategy 

Patent prosecution demands discipline. Deadlines must be 
monitored. Disclosures must be updated. Responses must be 
coherent and compliant. At the same time, strategic choices 
must be made. Applicants may decide to narrow claims to 
secure grant or pursue broader protection through argument. 



 
 

These decisions have long-term implications for enforcement 
and commercialization. Understanding procedure empowers 
inventors and professionals to navigate the system effectively 
rather than treating it as a bureaucratic hurdle. 

The Rationale behind Opposition and 
Anticipation 

Patent law does not rely solely on the Patent Office to 
safeguard the quality of patents. Indian law recognises that no 
examination system can be perfect. Prior art may be missed. 
Information may be incomplete. Interests affected by a patent 
may not be fully visible at the examination stage. For this 
reason, the Patents Act creates mechanisms that allow third 
party intervention. Opposition and anticipation provisions 
serve as checks on the grant of monopoly rights. They reflect 
the principle that patents affect not only inventors but also 
competitors, consumers, researchers and the public at large. 
Opposition allows participation. Anticipation defines legal 
limits on novelty. Together, they form a critical safeguard 
against unjustified patents. 

Opposition to the Grant of a Patent (Section 25) 

Section 25 establishes two distinct opposition mechanisms: 

 Pre-grant opposition 
 Post-grant opposition 

These mechanisms differ in timing, procedure and standing, 
but share the same objective: preventing the grant or 
continuation of patents that do not meet statutory 
requirements. 

Pre-Grant Opposition (Section 25(1)) 

Pre-grant opposition allows any person to challenge a patent 
application after publication but before grant. This broad 
standing reflects the public interest nature of patent rights. 



 
 

The grounds for pre-grant opposition include: 

 Wrongful obtainment 
 Lack of novelty 
 Absence of inventive step 
 Non-patentable subject matter under sections 3 and 4 
 Insufficient disclosure 
 Failure to disclose information required under the act 
 Anticipation by prior publication or use 

Conceptually, pre-grant opposition serves as an early filter. It 
prevents weak patents from being granted in the first place, 
reducing future litigation and market disruption. 

Nature and Scope of Pre-Grant Opposition 

Pre-grant opposition is not a full adversarial trial. It is a 
representation to the Controller pointing out reasons why a 
patent should not be granted. 

The Controller considers: 

 The opposition submission 
 The applicant’s response 
 Examination reports 
 Statutory compliance 

The process is flexible but principled. It allows objections to 
be raised without turning the grant stage into prolonged 
litigation. 

Post-Grant Opposition (Section 25(2)) 

Post-grant opposition is available after a patent has been 
granted but within the prescribed period. Unlike pre-grant 
opposition, post-grant opposition may be filed only by a 
person interested. This restriction reflects the more serious 
nature of post-grant challenges. Once a patent is granted, legal 
rights arise. Challenging those rights requires a demonstrable 
stake. The grounds for post-grant opposition largely mirror 



 
 

those for pre-grant opposition. However, the procedure is 
more formal and structured. 

Opposition Boards and Procedural Safeguards 

In post-grant opposition proceedings, the Controller 
constitutes an Opposition Board to examine the challenge. 
This ensures: 

 Technical evaluation 
 Procedural fairness 
 Reasoned decision-making 

Both parties are given opportunities to present evidence and 
arguments. The process reflects principles of natural justice 
while remaining within administrative bounds. 

Policy Significance of Opposition Proceedings 

Opposition mechanisms serve several important policy 
functions: 

 They improve patent quality 
 They reduce the burden on courts 
 They protect public interest 
 They enhance confidence in the patent system 

India’s opposition framework is often cited as one of the most 
robust globally, particularly in sectors such as 
pharmaceuticals where public interest concerns are high. 

Anticipation as a Ground of Invalidity (Sections 29–34) 

Anticipation deals with the loss of novelty. Sections 29 to 34 
define situations where an invention is considered anticipated 
and therefore unpatentable. These provisions reinforce the 
principle that patent protection is reserved only for genuinely 
new inventions. 

 



 
 

Anticipation by Prior Publication (Section 29) 

An invention is anticipated if it has been disclosed in a prior 
publication before the priority date of the application. 

Publication includes: 

 Patent documents 
 Scientific journals 
 Books 
 Publicly accessible databases 

The disclosure must be enabling. It must teach a skilled 
person how to perform the invention. Mere mention without 
technical detail may not amount to anticipation. 

Anticipation by Prior Use (Section 31) 

Anticipation may also arise through prior use. If an invention 
has been publicly used in India before the priority date, 
novelty is destroyed. Public use implies accessibility. Secret or 
confidential use does not constitute anticipation unless it 
makes the invention available to the public. This provision 
underscores the importance of confidentiality before filing. 

Exceptions to Anticipation (Sections 30 and 32) 

The Act recognises limited exceptions where disclosure does 
not amount to anticipation. These include: 

 Display of inventions at certain exhibitions 
 Publication without the applicant’s consent under 

specific circumstances 

These exceptions balance strict novelty standards with 
fairness, particularly where disclosure occurs unintentionally 
or for legitimate purposes. 

 



 
 

Anticipation by Use and Knowledge (Section 34) 

Section 34 clarifies that secret use does not necessarily 
destroy novelty unless it results in public knowledge. This 
distinction protects inventors who test or refine inventions 
confidentially before filing. 

Relationship between Opposition and Anticipation 

Anticipation often forms the factual basis for opposition. 
Many opposition proceedings rely on prior art disclosures or 
uses to challenge novelty. 

However, anticipation is not limited to opposition. It may also 
arise in: 

 Examination 
 Revocation proceedings 
 Infringement defenses 

Understanding anticipation is therefore essential across the 
patent lifecycle. 

Strategic Considerations for Applicants and Opponents 

For applicants, awareness of opposition risks encourages: 

 Thorough prior art searches 
 Careful claim drafting 
 Transparent disclosure 

For opponents, opposition offers a cost-effective means to 
challenge weak patents without resorting to court 
proceedings. Both sides must approach opposition 
strategically and responsibly. 

Transition to Grant and Beyond 

Successful navigation of examination leads toward grant. 
However, grant does not mark the end of the patent journey. 



 
 

It marks the beginning of enforceable rights and new 
responsibilities. 

Grant of Patent, Rights, Limitations and 
Enforcement 

The grant of a patent marks a decisive moment in the life of an 
invention. Until this stage, the application exists in a state of 
expectation. It is examined, questioned, amended and tested 
against statutory standards. Once the patent is granted, the 
invention moves from a proposed claim to a legally 
recognised right. However, grant does not signify absolute 
power. It signifies conditional authority governed by law. 
Understanding what the grant of a patent actually confers and 
equally what it does not confer, is essential for anyone 
working with intellectual property. 

Grant of Patent and Patent Certificate 

After the applicant has complied with all examination 
requirements and addressed objections raised in the First 
Examination Report, the patent office proceeds to grant the 
patent. The grant is entered in the register of patents and a 
patent certificate is issued. The patent certificate is formal 
evidence that the invention has been examined and 
recognised under the law. It records key details such as the 
patent number, title of the invention, name of the patentee 
and the date of grant. From this point onwards, enforceable 
rights come into existence. It is important to note that grant 
does not imply endorsement of commercial viability or 
technical superiority. It merely confirms that statutory 
conditions have been met. The responsibility for use, safety 
and compliance with other laws remains with the patentee. 
The grant of a patent marks the formal recognition by the 
State that an invention satisfies the statutory requirements of 
patentability. It is only at this stage that enforceable patent 
rights come into existence. 



 
 

Section 43 provides that when the Controller is satisfied that 
the application meets the requirements of the Act and Rules, 
the patent shall be granted and entered in the register. The 
grant is then notified to the public. Conceptually, grant 
represents the completion of the patent bargain. The inventor 
has disclosed the invention fully. The State has examined the 
disclosure. In return, exclusive rights are conferred for a 
limited period. 

It is important to note that grant does not imply endorsement 
of commercial value or technical superiority. It signifies only 
statutory compliance. 

Date of Grant and Its Importance 

Although the term of a patent is calculated from the date of 
filing, the rights are enforceable only from the date of 
grant. This distinction is central to understanding patent 
enforcement. Before grant, the applicant has no right to sue 
for infringement. After grant, the patent becomes a legally 
enforceable right subject to statutory limitations. This reflects 
a cautious approach. Monopoly rights arise only after full 
scrutiny, not merely on filing or publication. 

Publication of Grant and Public Notice 

Upon grant, details of the patent are published. This serves 
multiple purposes: 

 It informs the public of existing patent rights 
 It enables competitors to assess risk 
 It allows enforcement and licensing decisions 

Transparency at this stage is essential. Patent rights operate 
against the world at large and must therefore be publicly 
known. 

 

 



 
 

Patent Certificate as Evidence of Grant 

The patent certificate issued after grant serves as formal 
evidence of the patent. It records: 

 The patent number 
 The title of the invention 
 The name of the patentee 
 The date of grant 

While the certificate has evidentiary value, the true scope of 
protection is defined not by the certificate but by the claims 
contained in the complete specification. 

Rights Conferred by a Patent 

The principal rights conferred by a patent are set out in the 
Act. These rights allow the patentee to prevent others from 
making, using, offering for sale, selling or importing the 
patented invention without authorization. 

Section 48 defines the substantive rights conferred by a 
patent. These rights are negative in nature. They grant the 
patentee the right to prevent others from exploiting the 
patented invention without permission. 

In the case of a product patent, the patentee may prevent 
others from: 

 Making the product 
 Using it 
 Offering it for sale 
 Selling it 
 Importing it 

In the case of a process patent, the patentee may prevent 
others from using the process and from using selling or 
importing the product obtained directly by that process. This 
distinction reflects the different nature of product and process 
inventions. For product patents, the right extends to the 



 
 

product itself. For process patents, the right extends to the 
process and to products obtained directly by that process. 
These rights are territorial. A patent granted in India is 
enforceable only within India. Patent rights are negative 
rights. They do not guarantee the patentee the freedom to 
exploit the invention. They only grant the power to exclude 
others. Regulatory approvals, safety standards and other legal 
requirements may still apply. 

General Limitations on Patent Rights (Section 47) 

Section 47 imposes statutory limitations on patent rights, 
including government use and use for research and 
educational purposes. These limitations apply automatically 
and do not require licensing or permission. This provision 
reinforces that patent rights are granted subject to public 
interest considerations embedded within the Act itself. 

Term of the Patent 

The term of a patent is fixed and finite. In India, the standard 
term is twenty years from the filing date. This duration 
reflects an international consensus on balancing incentive and 
access. 

Section 53 provides that the term of a patent is twenty years 
from the date of filing of the application. This fixed term 
reflects international harmonization and policy balance. The 
limited duration ensures that patents do not create perpetual 
monopolies. At the end of the term, the invention falls into the 
public domain. However, the continuation of patent rights 
during this period depends on compliance with maintenance 
requirements, including payment of renewal fees. Once the 
term expires, the patent falls into the public domain. The 
invention may then be freely used by anyone. This transition 
is a fundamental feature of the patent system. It ensures that 
monopoly does not persist indefinitely. Failure to pay renewal 
fees can result in lapse of the patent before expiry. Thus, 
maintaining a patent requires ongoing attention and 
compliance. 



 
 

Limitations and Conditions on Patent Rights 

Patent rights are not absolute. The law imposes limitations to 
prevent abuse and to protect public interest. Certain acts are 
excluded from infringement. Experimental use, research and 
educational activities may be permitted. Government use 
provisions allow the state to use patented inventions in 
specified circumstances. Additionally, patents are subject to 
working requirements. The patentee is expected to work the 
invention in India. Failure to do so can trigger compulsory 
licensing or other remedies. This reflects the policy that 
patents should contribute to local technological and industrial 
development. 

Territorial Nature of Patent Rights 

Patent rights are territorial. An Indian patent confers rights 
only within India. Acts done outside India do not infringe an 
Indian patent. This principle has important commercial 
implications. International protection requires separate 
filings in each jurisdiction or use of international systems. 
Understanding territoriality is essential for enforcement and 
business planning. 

Exclusive Rights Are Not Absolute 

Although Section 48 confers exclusive rights, those rights are 
subject to limitations elsewhere in the Act. Patent law does 
not permit unfettered monopoly. 

Rights are constrained by: 

 compulsory licensing provisions 
 government use provisions 
 research and experimental use 
 exhaustion of rights 

These limitations ensure that patent protection does not 
override public interest. 



 
 

Patents of Addition (Sections 54–56) 

Indian patent law recognises the concept of patents of 
addition. These are granted for improvements or 
modifications of an invention already patented by the same 
applicant. Patents of addition are linked to the main patent 
and do not require separate renewal fees. Their term is 
coextensive with the main patent. This mechanism 
encourages incremental innovation without burdening 
inventors with multiple independent patents. 

Legal Nature of Patent Rights 

Patent rights are statutory monopolies, not natural rights. 
They exist only because the statute creates them and only for 
as long as statutory conditions are met. 

This legal character has important consequences: 

 Rights can be revoked 
 Rights can be limited 
 Rights can be licensed or assigned 
 Rights can lapse 

Understanding this helps avoid treating patents as absolute 
property. 

Assignment and Transmission of Patent Rights (Sections 
68–69) 

Patent rights may be assigned licensed or transmitted. 
However, the Act imposes formal requirements. Assignments 
must be in writing and recorded. These requirements ensure 
transparency and prevent disputes regarding ownership. 
Commercial exploitation of patents depends heavily on clear 
title and proper documentation. 

 

 



 
 

Interaction between Grant and Opposition 

Grant of a patent does not end scrutiny. Post-grant opposition 
and revocation proceedings remain available. This reflects the 
principle that grant is not final in the absolute sense. Patent 
validity remains subject to challenge throughout the life of the 
patent. 

Amendment of Applications and Specifications (Sections 
57–59) 

Patent law recognises that drafting and prosecution are not 
infallible. Amendments are therefore permitted, but only 
within strict statutory boundaries. Sections 57 to 59 regulate 
when and how amendments may be made to patent 
applications and specifications. 

Amendments may be sought: 

 during prosecution 
 during opposition proceedings 
 after grant 

However, amendments are not a free corrective tool. They are 
allowed only to correct errors, clarify scope or address 
objections raised under the Act. 

Limits on Amendment 

Section 59 places an important limitation on amendments. An 
amendment cannot introduce matter that was not disclosed in 
the original specification. This prohibition reflects the core 
principle of patent law: priority and disclosure cannot be 
manipulated after filing. 

Conceptually, this ensures fairness. Applicants cannot 
broaden their monopoly or shift the invention after seeing 
competitors’ developments. 

Amendments must therefore be: 



 
 

 Fairly based on original disclosure 
 Narrowing or clarificatory in nature 
 Consistent with the original inventive concept 

Amendment as a Strategic Tool 

While limited, amendments play a critical role in patent 
prosecution. Well-considered amendments can: 

 overcome novelty or inventive step objections 
 clarify claim scope 
 strengthen enforceability 

Poorly considered amendments, however, may weaken 
protection or expose the patent to future challenges. This 
reinforces the importance of careful drafting at the initial 
filing stage. 

Surrender of Patents (Section 63) 

A patentee may voluntarily surrender a patent. Surrender 
may occur for commercial, strategic or legal reasons. 
However, surrender is not automatic. The Act requires notice 
and an opportunity for interested persons to oppose 
surrender. This protects third parties who may have relied on 
the patent or whose rights may be affected. This provision 
reflects transparency and fairness even in the relinquishment 
of rights. 

Revocation of Patents (Section 64) 

Section 64 provides for revocation of patents on specified 
grounds. Revocation may be sought by interested persons or 
raised as a defence in infringement proceedings. 

Grounds for revocation include: 

 lack of novelty or inventive step 
 non-patentable subject matter 
 insufficient disclosure 



 
 

 wrongful obtainment 
 non-compliance with disclosure obligations 
 failure to meet statutory requirements 

Revocation reinforces the conditional nature of patent rights. 
Grant does not guarantee permanence. 

Revocation as a Quality Control Mechanism 

Revocation proceedings serve as a corrective mechanism. 
They ensure that patents that should not have been granted 
or should not continue are removed from the system. 

This protects: 

 Market competition 
 Public access 
 Legal certainty 

Revocation does not undermine the patent system. It 
strengthens its credibility. 

Restoration of Lapsed Patents (Sections 60–62) 

Patent rights may lapse due to non-payment of renewal fees. 
The Act allows restoration in limited circumstances. 
Restoration is discretionary and subject to conditions. The 
applicant must show that failure to pay was unintentional and 
must comply with prescribed requirements. This balances 
fairness to patentees with certainty for third parties. 

Compulsory Licensing and Public Interest 

Compulsory licensing is one of the most significant safeguards 
in Indian patent law. It allows third parties to use a patented 
invention without the consent of the patentee under specific 
conditions. Compulsory licences may be granted where the 
reasonable requirements of the public are not met, where the 
invention is not available at a reasonably affordable price or 
where it is not worked in India. These provisions ensure that 



 
 

patent rights do not undermine access or welfare. Compulsory 
licensing is not punitive. It is corrective. It reinforces the idea 
that patent rights exist within a social framework. 

Section 83 sets out the general principles governing the 
working of patents. These principles reflect the public interest 
orientation of Indian patent law. 

Key principles include: 

 Patents should be worked in India 
 Patents should not impede public access 
 Patents should promote technological innovation 
 Monopoly should not be abused 

These principles guide interpretation of compulsory licensing 
and government use provisions. 

Compulsory Licensing (Sections 84–94) 

Compulsory licensing allows third parties to use a patented 
invention without the consent of the patentee under defined 
conditions. A compulsory licence may be granted where: 

 Reasonable public requirements are not met 
 The patented invention is not worked in India 
 The invention is not available at a reasonable price 

This mechanism reflects India’s commitment to balancing 
innovation incentives with public welfare. 

Procedure and Safeguards in Compulsory Licensing 

Compulsory licensing is not arbitrary. It involves: 

 Application by an interested party 
 Opportunity for patentee to be heard 
 Consideration of economic and public interest factors 



 
 

The Patent Rules prescribe detailed procedures ensuring 
transparency and fairness. 

Revocation for Non-Working (Section 85) 

Where a compulsory licence has been granted and the 
patented invention continues to be inadequately worked, 
Section 85 permits revocation of the patent. 

This provision underscores that patent rights are conditional 
privileges. Persistent failure to serve public interest may 
result in complete loss of rights. 

Government Use of Patented Inventions (Sections 99–103) 

The Act permits government use of patented inventions for 
public purposes. This includes use by the government or 
authorised entities. Compensation to the patentee is provided, 
but consent is not required. This reflects the principle that 
private monopoly cannot override sovereign responsibility to 
protect public interest. 

Interaction between Compulsory Licensing and 
Innovation 

Compulsory licensing is often misunderstood as anti-
innovation. In reality, it functions as a corrective mechanism. 
By preventing abuse of monopoly, compulsory licensing 
preserves the legitimacy of patent protection and ensures 
long-term innovation sustainability. 

Patent Infringement: Nature and Scope (Sections 
104–114) 

Patent infringement occurs when a person performs an act 
that falls within the exclusive rights conferred on the patentee 
without authorization. Infringement is assessed not by 
comparing commercial products superficially, but by 
examining whether the allegedly infringing act falls within the 



 
 

scope of the patent claims. Patent law adopts a claim-based 
approach. It is the claims, read in light of the specification, 
that define the boundary of protection. Acts that fall outside 
the claims do not constitute infringement even if they 
resemble the patented invention. Infringement may be direct 
or indirect. Direct infringement involves unauthorized 
making, using, selling, offering for sale or importing of the 
patented invention within India. 

Jurisdiction and Forum for Patent Infringement (Section 
104) 

Section 104 specifies that patent infringement suits may be 
instituted before the appropriate civil court having 
jurisdiction. When a counterclaim for revocation is raised, 
jurisdiction shifts to the High Court. This structure ensures 
that questions involving patent validity are decided at a 
higher judicial level, reflecting the technical and legal 
complexity involved. 

Defenses to Infringement (Section 107) 

Patent law recognises that not every use of a patented 
invention is wrongful. Section 107 permits defendants to raise 
all grounds available for revocation as defenses in 
infringement proceedings. 

Common defenses include: 

 Lack of novelty or inventive step 
 Non-patentable subject matter 
 Insufficiency of disclosure 
 Non-compliance with statutory requirements 

This reflects the principle that enforcement and validity are 
inseparably linked. 

 

 



 
 

Burden of Proof and Process Patents (Section 104A) 

In cases involving process patents, Section 104A introduces a 
shift in burden of proof under specified circumstances. Where 
a product is identical and there is substantial likelihood that it 
is made by the patented process, the defendant may be 
required to prove that a different process was used. This 
provision addresses practical difficulties in proving process 
infringement and reflects fairness in evidentiary standards. 

Remedies for Patent Infringement (Section 108) 

Patent law provides civil remedies for infringement. These 
include: 

 Injunctions 
 Damages or account of profits 
 Delivery up or destruction of infringing goods 

Injunctions may be interim or permanent depending on the 
circumstances. Courts assess factors such as prima facie case, 
balance of convenience and irreparable harm. Remedies are 
discretionary. Courts balance enforcement with broader 
public interest considerations. 

Limits on Remedies and Protection of Innocent Infringers 

The Act recognises that not all infringement is willful. Where 
infringement occurs without knowledge of the patent, courts 
may limit remedies. This reflects fairness and proportionality 
in enforcement. 

Appeals and Appellate Structure (Sections 116–
117) 

Patent law provides mechanisms for appeal against decisions 
of the Controller. Appeals lie to the High Court. This appellate 
structure ensures judicial oversight over administrative 



 
 

decisions and reinforces accountability. Appeals may involve 
questions of law, fact or procedure. 

Powers of Courts in Patent Matters 

Courts possess wide powers in patent matters including: 

 Granting interim relief 
 Appointing scientific advisers 
 Examining technical evidence 

The involvement of technical expertise ensures informed 
adjudication. 

International Dimension of Patent Law (Sections 
133–139) 

Indian patent law operates within an international 
framework. Sections 133 to 139 incorporate obligations 
arising from international conventions. These provisions 
allow: 

 convention applications claiming foreign priority 
 recognition of international arrangements 
 harmonization with global patent standards 

However, international treaties do not override domestic law. 
International applications must ultimately comply with Indian 
statutory requirements. 

Patent Cooperation Treaty and National Phase Entry 

The Patent Cooperation Treaty facilitates international filing 
through a single application. However, grant of patents 
remains a national process. When entering the national phase 
in India, applications are examined strictly under the Patents 
Act and Rules. International filing does not guarantee grant. 
This reinforces India’s sovereign control over patentability 
standards. 



 
 

Strategic Considerations in International Filing 

International patent strategy requires balancing: 

 Cost 
 Market size 
 Enforcement feasibility 
 Regulatory environment 

Indian applicants must assess whether international 
protection aligns with commercial objectives. 

Penalties and Offences (Sections 118–124) 

The Act prescribes penalties for certain offences including 
false representation and wrongful use of patent terms. These 
provisions protect the integrity of the patent system and 
prevent misleading practices. 

Administrative Powers and Patent Agents (Sections 73–76, 
125–132) 

The Controller is vested with administrative and regulatory 
powers to manage the patent system effectively. 

Patent agents play a professional role in assisting applicants. 
Regulation of agents ensures competence and accountability. 

Revocation and Challenges to Patent Validity 

Grant of a patent does not render it immune from challenge. 
Patents may be revoked on various grounds including lack of 
novelty, lack of inventive step, insufficient disclosure, 
wrongful obtainment or non-compliance with statutory 
requirements. Challenges may arise through opposition 
proceedings or through revocation actions before competent 
authorities. This ongoing possibility of review ensures that 
weak or undeserving patents do not survive untested. Patent 
law thus incorporates internal checks that maintain system 
integrity. 



 
 

Enforcement of Patent Rights 

Enforcement is the practical expression of patent rights. It 
typically involves civil proceedings where the patentee seeks 
injunctions, damages or other relief against infringers. Indian 
courts have developed principles governing patent 
enforcement. Interim relief may be granted where a prima 
facie case is established, balance of convenience favors’ the 
patentee and irreparable harm is likely. Courts also consider 
public interest, particularly in cases involving essential 
technologies or medicines. 

Patent litigation is technical and evidence-driven. Claim 
construction, expert testimony and comparative analysis play 
critical roles. Effective enforcement requires preparation and 
clarity. 

Patents as Commercial and Strategic Assets 

Beyond enforcement, patents function as commercial tools. 
They can be licensed, assigned or used as bargaining assets. 
Licensing allows inventors to monetize technology without 
direct exploitation. Assignments transfer ownership. Strategic 
patent portfolios support investment and collaboration. 
However, commercialization also brings responsibility. 
Patentees must ensure compliance with competition law, 
contractual obligations and ethical standards. 

The Larger Role of Patents in the Legal System 

Patents do not operate in isolation. They interact with 
contract law, competition law, regulatory frameworks and 
international agreements. Effective patent management 
requires awareness of these intersections. In India, patent law 
reflects a continuing effort to align innovation with national 
priorities. It recognises the importance of technology while 
safeguarding access and fairness. This balance is not static. It 
evolves through legislation, judicial interpretation and 
administrative practice. 



 
 

Conclusion 

The patent system is neither purely technical nor purely legal. 
It is a structured dialogue between creativity and regulation. 
Understanding patents requires appreciation of their 
conceptual foundation, statutory framework and procedural 
reality. 

We examined patents from idea to enforcement.  We explored 
why patents exist, what qualifies for protection, what is 
excluded, how applications are processed and how rights are 
exercised and limited. Patents represent a deliberate 
compromise. They reward invention without surrendering 
public interest. When understood and used responsibly, they 
become powerful instruments of progress. 

This chapter has traced the life of a patent under Indian law 
from its conceptual foundation to its enforcement and 
eventual limitation. It has shown that patent rights do not 
arise automatically from invention, but from compliance with 
statutory standards, procedural discipline and continuous 
scrutiny. At every stage, the law balances private incentive 
with public interest. 

By examining patentability, exclusions, application procedure, 
opposition, grant, enforcement and compulsory mechanisms 
together, this chapter demonstrates that the patent system is 
not a collection of isolated rules but a coherent legal 
framework. Understanding this framework is essential before 
engaging with other forms of intellectual property.  


